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ZDWHU�´�DQG�IRXQG�WKDW�WKH�&RUSV�KDG�UHDVRQDEO\�GUDZQ�WKDW�OLQH�E\�SURWHFWLQJ�³ZHWODQGV�

DGMDFHQW�WR�ODNHV��ULYHUV��VWUHDPV��DQG�RWKHU�ERGLHV�RI�ZDWHU´²i.e., wetlands adjacent to 

³ZDWHUV�RI�WKH�8QLWHG�6WDWHV�´11 

� In ,QW¶O�3DSHU�&R��Y��2XHOOHWWH (1987), the Supreme Court held that the Clean Water Act 

KDV�ORQJ�EHHQ�UHFRJQL]HG�DV�³DQ�DOO-HQFRPSDVVLQJ�SURJUDP�RI�ZDWHU�SROOXWLRQ�UHJXODWLRQ´�

WKDW�³DSSOLHV�WR�DOO�SRLQW�VRXUFHV�DQG�YLUWXDOO\�DOO�ERGLHV�RI�ZDWHU´�DQG�³YLUWXDOO\�DOO�VXUIDFH�

water in the cRXQWU\�´12 7KH�&RXUW�QRWHG�WKDW�³&RQJUHVV�LQWHQGHG�WR�GRPLQDWH�WKH�ILHOG�RI�

SROOXWLRQ�UHJXODWLRQ´�DQG�WKDW�WKH�JRDO�RI�WKH�$FW�LV�WKH�³HOLPLQDWLRQ�RI�ZDWHU�SROOXWLRQ�´13 

� In 38'�1R����RI�-HIIHUVRQ�&QW\��Y��:DVK��'HS¶W�RI�(FRORJ\ (1994), the Supreme Court 

GHVFULEHG� WKH� &OHDQ� :DWHU� $FW� DV� D� ³FRPSOH[� VWDWXWRU\� DQG� UHJXODWRU\� VFKHPH� WKDW�

JRYHUQV�RXU�1DWLRQ
V�ZDWHUV´�DQG�UHFRJQL]HG�LWV�DSSOLFDWLRQ�WR�³DOO�LQWUDVWDWH�ZDWHUV�´14 

Three more recent cases addressed Clean Water Act jurisdiction over two types of features where 

the distinctions between land and jurisdictional waters is less obvious²a non-adjacent 

abandoned sand and gravel pit and wetlands adjacent to non-navigable tributaries.  

� In 6ROLG�:DVWH�$JHQF\�RI�1��&RRN�&QW\��Y��$UP\�&RUSV�RI�(QJ¶UV ��������³SWANCC´���WKH�

&RXUW�KHOG�WKDW�³���&)5���������D�������������DV�FODULILHG�DQG�DSSOLHG�WR�petitioner's balefill 

VLWH�SXUVXDQW�WR�WKH�µ0LJUDWRU\�%LUG�5XOH�¶����)HG�5HJ����������������H[FHHGV�WKH�DXWKRULW\�

JUDQWHG�WR�UHVSRQGHQWV�XQGHU�������D��RI�WKH�&:$�´15 Thus, the SWANCC decision was 

particularly fact-VSHFLILF�DV�WR�WKH�UHVSRQGHQWV¶�DEDQGRQHG�VDQG�DQG�JUDYHO�SLW��ZKLFK�ZDV�

QRW�DGMDFHQW� WR�RSHQ�ZDWHU��DQG� LW�DGGUHVVHG� WKH�&RUSV¶�DVVHUWHG�EDVLV� IRU� MXULVGLFWLRQ�

under Clean Water Act Section 404, the Migratory Bird Rule. The Court expressly declined 

to address the jurisdictional reach of the Clean Water Act under the Commerce Clause.16 

� In Rapanos v. United States�� ���� 8�6�� ���� ������� �³Rapanos´��� WKH� &RXUW� LVVXHG� QR�

majority opinion and instead issued three different opinions setting forth differing tests for 

determining whether wetlands adjacent to non-navigable tributaries (there, ditches and 

drains) of traditional navigable waters may be protected under the CWA: the Relatively 

Permanent Test, the Significant Nexus Test, and application of the Pre-2015 Regulatory 

 
11 Riverside Bayview, 474 U.S. at 131-35. 

12 ,QW¶O�3DSHU�&R��Y��2XHOOHWWH������8�6������������������������LQWHUQDO�TXRWDWLRQV�RPLWWHG�� 

13 Id. at 492, 494 (emphasis added). 

14 PUD No. 1 of Jefferson Cnty., 511 U.S. at 704, 717. 

15 6ROLG�:DVWH�$JHQF\�RI�1��&RRN�&QW\��Y��$UP\�&RUSV�RI�(QJ¶UV������8�6�������������������³6:$1&&´�� 

16 Id. at 174. 


