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paragraph (a)(1) or (2) of this section that are relatively permanent, standing or continuously 

flowing bodies of water�´61 This includes relatively permanent streams, rivers, lakes, ponds, 

impoundments, ditches, canals, and other bodies of water forming geographical features. 

Because the Clean Water Act is designed to achieve its objective by ensuring broad protections 

for thH� 1DWLRQ¶V� ZDWHUV� VR� WKDW� SROOXWLRQ� LV� FRQWUROOHG� DW� LWV� VRXUFH�� LW� LV� LPSHUDWLYH� WKDW� WKH�

regulatory definition broadly encompass all of those connected waters²both to protect their 

physical, chemical, and biological integrity and to protect the integrity of any downstream surface 

waters to which they are connected. 

&RQWUDU\� WR� WKH� DJHQFLHV¶� VWDWHPHQW� LQ� WKH�0DUFK� ���� �����1RWLFH�� WKH� 3UH-2015 Regulatory 

'HILQLWLRQ�GRHV�QRW�OLPLW�&OHDQ�:DWHU�$FW�MXULVGLFWLRQ�RYHU�³UHODWLYHO\�SHUPDQHQW´�WULEXWDULHV�WR�RQO\�

WKRVH�³WKDW�W\SLFDOO\�IORZ�\HDU-round or that have continuous flow at least seasonally (e.g., typically 

WKUHH�PRQWKV��´62 +RZHYHU��WKH�1RWLFH�UHIHUV�WR�WKH�³SUH-�����UHJXODWRU\�UHJLPH�´�ZKLFK�DSSHDUV�

to mean some unwritten, undisclosed interpretation of the Pre-2015 Regulatory Definition based 

RQ�ZKDW�WKH�DJHQFLHV�KDYH�GHHPHG�³UHOHYDQW�FDVH�ODZ�DQG�ORQJVWDQGLQJ�SUDFWLFH��DV�informed by 

applicable guidance, training, and experience, consistent with Sackett�´63 Where the Pre-2015 

Regulatory Definition is currently in effect, it is the law, and it is not permissible to narrow it in an 

undisclosed manner to exclude waters from Clean Water Act protections. To the extent that the 

agencies are relying, in part, on the 2003 SWANCC and/or 2008 Rapanos Guidance 

Documents,64 the agencies have already determined that those guidance documents limited 

jurisdiction in a manner that was not justified by law or science.65 Additionally, the guidance 

documents do not impose legally binding requirements on the agencies or the regulated 

community,66 and the agencies cannot lawfully rely on them and their erroneous interpretations 

and applications of SWANCC and Rapanos to narrow jurisdiction over tributaries. 

The agencies should not attempt to readopt the NWPR rule approach to tributaries or any other 

WOTUS. The agencies have already determined that the NWPR is plagued with procedural and 

substantive legal errors and caused significant, actual environmental harP� WR� WKH� QDWLRQ¶V�

 
61 See, e.g., 40 C.F.R. § 120.2(a)(3) (2023) (emphasis added). 

62 March 24, 2025 Notice, 90 Fed. Reg. at 13430. 

63 Id. at 13429 n.4.  

64 EPA & ARMY CORPS OF ENG¶RS, CLEAN WATER ACT JURISDICTION FOLLOWING THE U.S. SUPREME COURT¶S DECISION IN 

RAPANOS V. UNITED STATES & CARABELL V. UNITED STATES (2008), https://www.epa.gov/sites/default/files/2016-
02/documents/cwa jurisdiction following rapanos120208.pdf  �³�����5DSDQRV�*XLGDQFH´�� 

65 See CLAUDIA COPELAND, CONG. RSCH. SERV., R43555, EPA AND THE ARMY CORPS¶ RULE TO DEFINE ³:ATERS OF THE 

UNITED STATES´ 10 (2017), https://www.congress.gov/crs-product/R43455.  

66 �����3URSRVHG�'HILQLWLRQ�����)HG��5HJ��DW�������Q�����³7KH�DJHQFLHV�QRWH�WKDW�WKH�JXLGDQFH�µGRHV�QRW�LPSRVH�
legally binding requirements on EPA, the Corps, or the regulated community, and may not apply to a particular 
situation depending on the circumstancHV�¶�Rapanos *XLGDQFH�DW���Q����´��������5DSDQRV�*XLGDQFH��supra note 65, 
DW���Q�����³7KH�&:$�SURYLVLRQV�DQG�UHJXODWLRQV�GHVFULEHG�LQ�WKLV�GRFXPHQW�FRQWDLQ�OHJDOO\�ELQGLQJ�UHTXLUHPHQWV��7KLV�
JXLGDQFH�GRHV�QRW�VXEVWLWXWH�IRU�WKRVH�SURYLVLRQV�RU�UHJXODWLRQV��QRU�LV�LW�D�UHJXODWLRQ�LWVHOI�´�� 


